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Beforc ihe 
SURFACE TRANSPORTATION BOARD 

Finance Docket No 32760 (Sub-No 46) 

BNSF RAILWAY COMPANY 
—'fERMINAL TRACKAGE RIGHTS-

KANSAS CITY SOUTHERN RAILWAY COiMPANY AND 
UNION PACIFIC RAILROAD COMPANY 

REPLY OF BNSF RAILWAY COMPANY 
TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 

REQUEST TO DISMISS OR IIOLD THE PROCEEDING IN ABEYANCE 

On I'ebruury 27, 2013, BNSF iilcd an upplicutiun in this proceeding for terminul truckage 

nghts (hercinufier "Application") (BNSF-118). The terminal trackngc rights sought by BNSF 

arise from the Luke Charles urea condition imposed by the Surface Transportation Board (''STB'' 

or "Board") in uppioving the UP/SP merger.' On March 19. 2013, The Kansas City Southern 

Railway Company ("KCS") filed a pleading styled ns a "Reply" ("KCS Reply"') to the 

Applicuiion In its Reply, KCS requested that the Board dismiss or hold the proceeding in 

abeyance Because KCS has sought affirmative rclief in its Reply. BNSF is filing this Reply to 

KCS's rcquest pursuant to 49 C F R § 1104 13 ^ 

' ''UIVSP meigcr" refeis lo I-'inuncc Docket No. 32760, the merger of Union Pucific Railioad 
Company (''UP'*) and the companies affiliated with Southern Pacific Rnil Corporation und 
Southern Pacific Tiansporiniion Company (collectively, "SP"'). 

^ See UP/SP, Finance Docket No. 32760, Decision No. 86 (served July 12, 1999), slip op. ul 2 
n.4 ('•Because the NITL-25 reply seeks ufllmiaiivc rclief, the "reply to a reply' filed June 8, 
1999, by UP will be accepted for filing and made part ofthe record."). UP also filed a reply to 
BNSI"'s.icniiinal trackage rights Application, bul UP did not seek affirmuiive relief in its reply. 
Thus, this Reply does noi address UP's reply except insofar us UP made the same arguments as 
KCS. To the extent leave from the Boaid is deemed necessary for the filing ofthis Reply, BNSF 
requests such leave in order to have an opportunity lo respond to KCS's request for dismissal or 
abeyance. 



INTRODUCTION 

None ofthe arguments thut KCS offers in support of its rcquest to dismiss or hold the 

Applicuiion in abeyance has mcni. Thus, KCS's argument that the STB should dismiss or hold 

this proceeding in abeyance pending the completion ofa purported *'contiaci" case brought by 

KCS against BNSF in a Louisiana federal district court is profoundly Hawed. The Louisiana 

ca.sc is not a "conlrnct" case that can resolve the parties' dispute as to BNSF's West Luke 

Charles access since KCS hus sued BNSF. which is not a party to the agreements, bul has not 

sued UP. which is a party to those ugreements Conirary lo KCS*s claim, the need for Board 

uctionis not dependent on how the fedeiul court rules 

Equally meritless is KCS's aigumeni thai BNSF's Application should be dismissed or 

held in abeyance because BNSF allegedly hus not undertuken the negotiation and arbitration 

processes contemplated by the Board in Decision No. 63 See Decision No 63 (served Dec. 4, 

1996), slip op Ul 9-10. BNSF has sought to negotiate issues relating to its access to West Lake 

Charles und hus mudu cleur us desirc and position that KCS und UP should arbiuale issues 

rclaling lo BNSF's access Moreover. KCS's pre-emptive filing of its ''conlruct" case in 

Louisiana belies the genuineness of ils suggestion that the parties should negotiate or arbitrate, 

and in fact establishes ihe futility ofsuch a course of action. 

Finally, the Board should rcjeei KCS's arguments questioning the competitive need for 

direct BNSF service at West Luke Charles and claiming that BNSF's possible participation in 

what will be un open-bidding process lor a rail line in Oklahoma is an attempt to rcduce 

competiiive rail options for West Lake Charles shippeis. As explained below, these arguments 

are ii relevant and misguided. 



Thus, the Bourd should reject KCS's request to dismiss this terminal trackage rights 

proceeding or hold it in abeyance, and should precced to establish a Procedural Schedule 

consistent with ihe one proposed by BNSF in the Application.'̂  

ARGUMENT 

I. THE BOARD SHOULD NOT DEFER OR DISMISS THIS PROCEEDING IN 
DEFERENCE TO KCS'S DISTRICT COURT -^CONTRACT" CASE 

Citing the STB's longstanding practice of declining to interpret or enforce privaie 

eontrnets, KCS argues that il currenlly is pursuing a ''contract suit" (KCS Reply ut 15) uguinst 

BNSF in the United Suites District Court for the Western District of Louisiana, and that the 

Board should dismiss or hold BNSF's Application in abeyance until the district court decides 

thut cuse. KCS Reply ut 15-18 This argument rests on false premises and should be rejected.'' 

KCS's characicrizaiion of its federal court case as a "contract" action is disingenuous. 

KCS has sued BNSF, which is not u party lo the joinl facility agreemenis, while not suing UP, 

which /.v a party to the agrcements. UP clearly would be an indispensiblc puny in a ''coniiact" 

suit relating to the joinl facility agreements, because un adjudicuiion ofthe nghts and obligations 

ofthe parties to the agreemenis cannot bind those parties if one of them—UP—is ubscnt. 

^ KCS (as well as UP) has requested that BNSF's proposed Procedural Schedule be revised to 
piovide a 60-duy (rather than a 30-duy) period foi the filing of leplics and reply evidence. KCS 
Reply at 19 n.29. BNSF bus no objection to such a revision. 

** KCS siutcs that, ''[i]f BNSF were to admit on the rccord to both the STB and the Western 
District of Louisiana that BNSF has no curreni contractual right under the four joint facility 
agrcements to obiain direct access without KCS's conseni, therc would be no need to continue 
with KCS's federal disiiict court action " KCS Reply nt 13 n 20. BNSF cannot accede to this 
unreasonable dcmund Becuuse BNSF is not a party to the agreements, it is not in a position to 
dctemiine whether such a concession is warranted. Moreover, BNSF believes that circumsiances 
nri.sing since Decision No 63, including the failure of KCS und UP to urbitrate BNSF's direct 
neccss, have tiiggered u bclf-e.Kecuting Section I I341(u) (now Section 11321(u)) overnde ofthe 
conseni provisions of the joinl facility agreements, thus rendering those provisions ineffective 
even in the absence of negotiation, arbitration, or Boaid action BNSF has nevertheless filed the 
Applicalion ut issue here in defcrcnce to the Board's previously cxprcsscd preferences with 
rcgard to the processes for resolving BNSF's direci access to West Luke Charics shippers. 



Nevertheless, KCS has elected not to sue UP. KCS's failure lo name UP in what is alleged to be 

a ''contract" suii is all the morc problematic in that il was UP that entered into the ugrcements 

wilh BNSF and CMA. which the Board later modified and imposed as ihe Lake Churles area 

access condition, and il was UP that chose to accept the STB's condiiion by consummating the 

meigcr with SP. 

In fuel, KCS cannot bung u "conlruct" suit in court under the joinl fuciliiy ugrcements, 

because each of those agreements has a mandatory urbiiruuon provision ^ Thus, there not only is 

no current conlruct lawsuit lo which the Board cun defer, there cannot be one, because any such 

lawsuit brought uguinst un actual purty to the contract would be precluded by the mandulory 

urbiiraiion provisions ofthe ugreements Thus, KCS's disirici court cuse will not be 

determinative of any issues relevant to the Board's adjudication of BNSF's Applicalion. 

Moreover. BNSF's Application docs not raise issues rclaling lo privaie contracts Nor 

docs it rcquirc the Board to construe or enforce uny such agrcements. This distinguishes this 

proceeding from virtually all ofthe cases cued by KCS on pages 15 to 18 of its Reply ̂  

^ FOI ihe convenience ofthe Board, we arc attaching the cover page ulTixed to euch agrcement 
by KCS in the federal court case ns well as the pagc(s) setting fonh the mandatory nrbiirution 
provision of cach agreement. 

^ The fact that the pending federal court action here is not a ''contract" case and has not been 
brought against a puny to the contract distinguishes this matter I'rom the two pnncipai cases on 
which KCS relies, lVe.stein Resources. Inc. v The Atchison, Topeka anil Santa Fe Ry. Co , S'l'B 
Dockei No 41604 (decisions served Mny 17, 1996 and Muy 31,1996), and The Kaihsas City 
Terminal Ry. Co ami The Atchison, Topeka ami Santa Fe Ry Co.—Conliact to Operate 
Exeniption—tn Kanuis City, MO, STB Finance Docket No. 32896 (served Nov 20, 1996) 
(''/rC7") See KCS Reply at 15-17. Moreover, in Western Resources, ihe contract issue that the 
parties were trying by con.seni was directly peiiincni to whether there was an issue within the 
Board's jurisdiction ut all. That is not the case here. No mutier how the joint fuciliiy agreements 
are construed, the Board has junsdiction over BNSF's Application. ^'CT is also irrelevant herc 
because, unlike in that case, the existence ofa contract is not a consideruiion pertinent lo the 
inenis of ihe mutter before the Board. 

' Stnkmgly, in one ofthe cases cued by KCS, the Board addressed issues wiihin ils exclusive or 
primary jurisdiction before referring the parties to the courts or arbiirution to detcniiinc the issues 



Raiher than rcquinng the Board to construe or enforce private coniructs, BNSF's 

Application, which seeks "bridge-the-gap" trackage nghts in order for BNSF to iniplcmcni a 

merger condition, raises issues ihui ure squurely within the exclusive and primaryjurisdiction of 

the Board." 

II. THE BOARD SHOULD REJECT KCS'S ARGUMENTS THAT THE 
PROCEEDING SHOULD BE DISMISSED OR HELD IN ABEYANCE UNTIL 
BNSF TAKES THE STEPS OUTLINED IN DECISION NO. 63 

By filing u "contract" lawsuit, KCS has essentially lejcctcd the negotiation and 

arbitration processes recommended by the Board in Decision No. 63. See Decision No. 63. slip 

op. at 9-10. Nevertheless, KCS urges the Board to dismiss or hold the tenninal truckage righis 

Application in abeyance because /iA^S'/''allegedly has failed to utilize the very processes rejected 

by KCS, including negotiations and, if necessary, an arbitration. See KCS Reply at 1,7-14 

The prcmi.ses of KCS's argument are incorrect In ils Application, BNSF explained that 

il has aiiempicd lo negotiate the dispute concerning BNSF's access to the Roseblufi' Industnal 

Lead, which is the irackagc at issue here .See Application ut 7-9. BNSF also attached periineni 

rcluting exclusively to private cuniracts, a procedure that is the very opposite of what KCS asks 
the Board to do herc. See City of Peoria and the yHlage ofPeoi ia Hetglm. IL—Adverse 
Disconiinuance—Pioneer Industrial Ry Co , STB Docket No AB-878 (served Aug. 10,2005), 
slip op. at 6 (''Until the Bourd removes its pi imary jurisdiction, no state court may apply the 
processes of stale luw''). 
A 

That BNSF is seeking terminal trackngc righis under the ''bndge-the-gap" standard is uppurcnt 
I'rom the face ofthe terminal trackage rights Application, 'fhus, KCS's argumcni {see KCS 
Reply at 4 n.4) that the Application could be dismissed for failurc to discuss the applicnble 
standard (or to address operational questions that BNSF .said it would discuss in depth when it 
submits its evidence) is meritless So, too, is KCS's argument (Reply at 7 n 9) that BNSF 
proposes not to pay for the terminal trackage lights sought in this proceeding. It is BNSF's 
position that UP hus llie obligation to provide BNSI'' wilh ihe ability to directly access Luke 
Charles area shippers and so UP should be responsible for any terminal trackage right fees. See 
Application Ul 15-16. 'fhis does not mean that BNSF proposes to puy nothing for access to West 
Luke Charles. Rather, BNSF's puynicnt obligations would be governed by the trackage nghts 
Ice agreements generally applicable to the merger-related trackage rights that BNSF received 
pursuant to the UIVSP merger, and UP would be responsible in tuni for compensating KCS for 
BNSF usage ofthe tiackage in accordance with the joint facility agreements. 



corrcspondencc to the Application See Exhibits 1-9. In the evidentiary filing that BNSF is 

planning to make under the Procedural Schedule that BiNSF proposed in the Application, BNSF 

anticipates providing additional details about face-lo-facc meetings and olher communications 

with UP regaiding BNSF access lo the trackage 

Addilionally, KCS's claim thai BNSF has not attempted to negotiate directly with KCS 

(KCS Reply at 11) is eironeous. In fact. Exhibits 5 and 6 to BNSF's Applicuiion consist of an 

exchange of emails between senior legal counsel of BNSF and KCS on the issues. Moreover, 

nothing m Decision No. 63 directed BNSF to negotiate dircctly and unilaterally with KCS 

BNSF's righl to serve Luke Churles urea shippers derived from agrcements wilh UP and CMA, 

and from the Lake Charles area merger condiiion imposed by the S'fB in the UP/SP merger. 

BNSF is not a party to any of the joint fuciliiy agreements with KCS. In these circumstances, 

BNSF's focus on negotiating with UP is entirely reasonable, especially in light ofthe fact that 

the ''50-50 Line" 'feim Sheet Agrcement (see Application at 6) further conlinncd BNSF's righl 

to provide service to the Luke Charles area through dircct train .service. See id 

KCS also argues that BNSF ignored a UP proposal for ihrcc-carricr talks on the Luke 

Charles access issues. Specifically, KCS asserts that UP proposed three-carrier talks in a 

Fcbiuury 4, 2013 letter, but thai BNSF's only apparent rc.sponse was to file the terminal truckugc 

nghts Application See KCS Reply at 12 (referring to Exhibit 9 to BNSF's Application) To the 

^ Wilh rcgard to the ''50-50 Line" 'feim Sheet Agrcement, KCS argues that BNSF originally 
bused its demand for direct access to the CITGO facility on that agreement, bul that BNSF's 
previous STB filings did not list CI'fGO as a shipper to which BNSF obtained access under that 
agreement KCS Reply at 11 n.l6. This argument is a red herring. In the luiier cited by KCS 
(Exhibii 1 to BNSF's Application for Tenninal 'frackagc Rights). BNSF merely invoked the "SO-
SO Line" agreement's notice provisions, und BNSF has consistently muiniuined that its right to 
serve CI'fGO dcnves from BNSF Settlement Agreemenl, the CMA Agreement, and the Board's 
merger condiiion For instance, in BNSF's April I, 1998 progress report (BNSF-PR-7) in the 
UP/SP merger proceeding, CI'fGO was included in an aiiachmcni tilled "UP/SP Served l-'acilitics 
Accessed By BNSF Other'I'han As A Result of '50/50' Line '98 Agreement." 



contrary, BNSF did not ignore UP's letter Rather, in response to UP's Febmary 4.2013 request 

for a meeting, senior legal counsel of BNSF slated thai BNSF would be willing to meet for three-

carrier discussions, but as yet, UP and KCS have not set a time or place for such a meeting nnd, 

instead. KCS filed ils lawsuit. Nowhere wns il contemplated that BNSF should be rcquircd to 

negutiute or urbiiruic ufter KCS filed a luwsuit. In uny eveni, although BNSF hus expressed its 

willingness to participate in further discussions about BNSF's direct access to West Luke 

Charles, KCS has provided no basis to conclude that further utiempts at negotiation would beur 

uny fruit. 

Finally, KCS asserts thai BNSF has mndc no attempt to seek arbitration ofthe dispute 

KCS Reply at 13-14. This claim is belied by correspondence included us exhibits to BNSF's 

Application Specifically, in a December 14, 2012 email to KCS, BNSF's senior legal counsel 

slated that, ''[ijfKCS has u concern with the direci service authorized by the Board and 

memorialized in our agreements with UP then it may initiate arbitration with UP under its 

agreement us suggested by ihe Bourd; but it may not unilaterally act to deny BNSF access " 

Exhibil 5 to BNSF's Application. And in a letter, dated January 9, 2013, to UP's George Stuim, 

BNSF's Saiah BailifTstaled that, if BNSF's dircct access lo the CITGO facility "requires 

rcsoluiion ofthe UP-KCS dispute under agrcements lo which BNSF is not a party, UP has had 

ample notice that it should have undertaken arbitration us noted by the Board in order to provide 

such access within the time frames set forth in the [Revised and Amended Sciilcmcni 

Agrccincntl " Exhibit 7 to BNSF's Applicuiion ul 2. BNSF's corrcspondencc cleaily conveyed 

the message that KCS and UP should undertake arbitration. KCS's argumcni to the conirary 

elevates form over substance und is without meiit, and it ignores KCS's rcjcciion of arbitration 

evidenced by its filing ofthe Louisiana case 'fhus, like so many of ils other arguments, KCS's 



argument about BNSF's alleged failure lo request nrbitrntion is misguided und rests on incorrcct 

premises. 

Further, it is highly doubtful that arbitration would matenally advance the iniercsis of 

West Lake Charles shippers in obtaining direct access to BNSF on rcasonablc tenns Given thai 

BNSF IS not a party to ihe joint facility agreements and so would not participate as a pnrty in any 

arbitration, an arbitration under the joint facility agrcements would have two competitors of 

BNSF—KCS and UP—determine the terms of BNSF's access. 

'fhe conipeiiiivc interests of KCS and UP arc obviously at odds with the iniercsis of 

BNSF. 'fhere is, of course, nothing wrong with ihc fact that UP, KCS, and BNSF have 

confiieting business interests. I lowever, in light of these opposed commercial iniercsis, an 

arbitration between KCS and UP would only further delay the day when West Lake Charles 

shippers will have direct access lo BNSF. Moreover, it is likely that nn urbiiraiion between KCS 

nnd UP would leave BNSF saddled with highly unfavorable economic and operalionul terms of 

access to West Lake Charles. Direct BNSF access to West Luke Charles under such unfavorable 

conditions will do little lo benefit West Luke Charles shippers. 

'fhus. KCS's request to dismiss or hold these proceedings in abeyance pending further 

attempts at negotiation and pending u KCS-UP urbiiraiion should be rcjccied 

III. THE BOARD ALSO SHOULD REJECT KCS'S ARGUMENT TIIAT BNSF'S 
REQUEST FOR TERMINAL TRACKAGE RIGHTS IS UNNECESSARY AND IS 
PART OF A SCHEME TO REDUCE COMPETITION 

KCS argues that BNSF's rcquest for terminul truckugc lights giving BNSF dircct nccess 

to shippers at West Luke Charles is unnecessary because BNSF hus served West Lake Chniles 

shippers for sixteen years via reciprocal switch and haulage. KCS Reply ut 2,5-6 KCS's 

argument is an inappropriate attempt lo obiain a ruling on the merits beforc a factual rccord can 

be developed. 
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BNSF hus proposed u Piocedural Schedule providing for the development ofa complete 

record Pur.suanl to this proposed schedule, BNSF intends to submit evidence that will show that 

West Luke Churles area shippers, such as CITGO, have found that the existing indirect BNSF 

service has become incrcusingly uneconomicul und thut cun'cni commercial needs and plans 

dicinie the need for dircct BNSF scr\'ice By moving to dismiss or stay the proceedings now, 

KCS is attempting lo short-circuit the orderly adjudicative process proposed by BNSF. 

KCS also seeks dismissal uf ihe Application because, according to KCS, the Application 

is an clemeni ofa scheme by BNSF to reduce competition for Luke Charles area tralTic. The 

focus of KCS's coninvcd argument is BNSF's expression of interest m acquiring the Sooner 

Subdivision ("Sooner Sub'') currently operated by Stillwater Central Railroad, a shortline 

railroad indirectly owned by Wuico Companies, in Oklahoma KCS Reply ut 3,4. 6-7. The 

Sooner Sub, according to KCS, ser\'es Stroud, Oklahoma, which is the origin for crude oil 

moving to the CITGO refinery in West Lake Churles. KCS Reply ut 6-7. KCS's argument about 

BNSF*s inicrcst in a possible acquisition ofthe Sooner Sub is irrelevunt to the Applicutiun ul 

issue here 

For one thing, KCS fails lo inform the Bourd thut, in the leitcr conccining BNSF's 

proposed Sooner Sub ucquisilion thui KCS cites in und uttaches to its Reply, BNSF expressly 

stutcd thnt, if it acquires the line, BNSF will prcserve UP's cxisling competitive access. See 

Leiier, dated September 11, 2012, from Mntthew K. Rose, BNSF, to the Honorable Gary Ridley, 

Secretary of'fransportation, Oklahoma Depanment ofTransportation. ul 2 (uituchcd ns Exhibit A 

to KCS's Reply), 'fhus, any poieniiul ucquisition ofthe line by BNSF clearly is not unti-

coinpctiiive. 



Moreover, even if BNSF's acquisition ofthe Sooner Sub would give BNSF exclusive 

access to Lake Chnrles-bound movements originating on the Sooner Sub, that fact would be 

irrelevant to whether BNSF should have direci access at the destination in West Lake Charles 

'fhe service options available to BNSF at West Lake Charles are not in any way related to 

competition at an originating point in Oklahoma. 

Finally, KCS does not address the fact that the sale ofthe line will rcsull from an open-

bidding process, and thai BNSF is one of at least four railroads thut huve made overtures with 

rcgard to acquiring the Sooner Sub thus far. See Zach Sloycuff. Rail Line Sale Will Require 

Pas.senger Service Provision, Tulsa World (published .March 13,2013) (available online at 

hito://www.iuIsaworld.com/niiicle.usnx/Rail line sule will reouiie nassenuei service nrovisio 

11/20130313 16 Al l CU'fLIN868568^ (reporting thai in late 2012 four entities communicated 

with the Okluhomu Depurtincnt of Transportation about acquiring the Sooner Sub), 'fhe other 

inieicsted entities include UP nnd Watco. If KCS feels threatened competitively by the sale of 

the Sooner Sub, it cun join the bidding. 

In any c\;cnt, it would be inuppropnatc to consider the BNSF intercst in the Sooner Sub 

in /yi/.y proceeding BNSF's proposal has not been accepted, and therc is no assurance that it will. 

Morcovcr. if BNSF does acquire the Sooner Sub, that transaction will be the subject ofa separate 

Board proceeding If KCS has any concerns about the acquisition ofthe Sooner Sub, it can raise 

them in that proceeding 

CONCLUSION 

KCS's arguments for dismissing or holding ihis proceeding in abeyance ure 

fundamentully fiawed 'fhere is no reusonuble basis for the Board to stay the proceeding pending 

completion of KCS's manufactured ''conlruct" luwsuii. Nor is therc any subsiunce to KCS's 

claim that BNSF has ignored the processes recommended by the Board in Decision No. 63. If 

10 
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anyone has shunned those processes, it is KCS by, among other ihings, attempting to circumvent 

Decision No. 63 through litigation. Finally, KCS's arguments rcgarding BNSF's existing access 

to West Lake Charles nnd the Sooner Sub open-bidding pioccss are irrelevant and misguided. 

'fhus. KCS's rcquest to dismiss or hold the proceeding in abeyance should be denied, and 

the Bourd should proceed to institute u procedural schedule consistent wilh the one proposed by 

BNSF in ils Applicalion. 

Respectfully submitted, 

Adrian L Steel, Jr 
Robert iM. Jenkins III 
Adam C. Sloune 
Muvei Brown LLP 
I999KStrcei,NW 
Washington, DC 20006 
(202) 263-3237 

Roger P Nobei 
Richard E. Weicher 
David 'f. Runkin 
Courtney Biery Estes 
BNSF Rnilway Company 
2500 Lou Menk Drive 
FortWoiih.'I'X 76131 
(817)352-2383 

Counsel for BNSF Rnilway Company 

Dated- April 8, 2013 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 8th day of Apnl, 2013, copies ofthe foregoing Reply of 

BNSF Railway Company 'fo The Kansas Cily Railway Company's Request 'fo Dismiss or Hold 

The Pioceeding In Abeyance hus been served by firat-cluss U.S. Mail on all purtics us listed on 

the Board's website for the service list in Finance Docket No. 32760. 

A copy ofthe Reply of BNSF Railway Company To The Kansas Cily Railway 

Company's Requesi 'fo Dismiss or Hold The Proceeding In Abeyance has also been served on 

counsel Union Pacific Railway Company and Kansas City Southern Railway Company. 

I^J IQ^ 
Adrian L. Steel, Jr. 
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Exhibit 
Arbitration Provisions From Joint Facility Agreements 

(Excerpted frt>m Exhibits to Complaint in Western District of Louisiana Proceeding) 



Case5:13-cv-00098-£lEF-MLH Document 1-2" Filed 01/15/13 Page 1 ot 14 PagelD #: 17 

UNITED STATES WSHUCT COURT 
WESTERN DISTJRICT OF LOUISUN A 

SHR£ VEPORT DIVISION 

THE KANSAS CITY SOUTTERN 
RAILWAY COMPANY. 

Plaintiff, 
vs. 

Civil Action No. 5:13-CV-98 

Jiidge 

BNSF RAILWAY COMPANY. 

Defendant Magistrate Judge 

rVHTWrr 7 9 THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
COMPLAINT FOR DECLARATORY JUDGMENT 

EXHIBIT 1 - 1 9 3 4 AGKEEMKNT 
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De conpellsd to -oay any S'Jm or ^uaia for wliich the other pa r ty ie 
wholly or p a r t i a l l y l i a b l e , or bound, uader th ia Section 16, th.ea 
Buoh other pa r ty aha l i indenoiify and hold auch pa r ty h a r a l e o s , and 
sha l l relmburac to I t such sum or aims which s h a l l be p roper ly charge
able agalnat i t aocording to the te rxs of t h i s fact ion 16, provided 
nolthor peurty ahalL ba concluded by any judgment agalngt the other 
par ty hereto unieaa I t has had reascnablo not ice tha t I t I s ra^uired 
to defend or p a r t l o i p a t o "in the- defenBe of any a u i t , o r . ^e »o bound, 
and haa had reasonable opportunity to ajako euoh dofenae or p a r t i c i p a t e 
the re in , Vhen euoh notica and opportuni ty ahal i have bsen given, the 
p a r t y n o t i f i e d a b a l l be oonoluded by the Judgment ae to a l l mat te rs 
which could hAvs been l i t i g a t e d in such a u i t . • , 

17- CIASSIPXCATIOM' OF ACCOUNTSi The tnen current C l a s a i r i o a t i o n 
of Accounts p resc r ibed by the m t a r a t a t e ComcoBrce co^sniiaaion sha l l 
govern a l l charges co-vering expenditurea for oddltlona and be t t e r cen t e 
and for jsalntenanae except as herein otherwise s p e c i f i c a l l y provided. 

10. ATBITRATTO^: Should a oontroversy a r i s e between the p a r ' l c a 
here to tha t o^nnot "be aiciciibly ae t t l ed by themsslveB with respeot to 
the i n t e r p r e t a t i o n or pcrfornanco of t h e i r ob l lga t ioas , r i gh t a or 
d u t i e s under the p rov is ions of t h i s agreement, i t ohall bo re fe r red 
to three d ia in te rsBtod competent a r b i t r a t o r s , of whom each par ty h e r e 
to sha l l ohoose one, and the two thus choaen s h a l l s e loc t tho t h i r d . 

If tha two a r b i t r a t o r s so choaftn by the jpart les he r e to cannot^ 
within t h i r t y daya, agree upon a t h i r d a r b i t r a t o r , said t h i r d a r h i t r a t o r 
sha l l be se lec ted by a JMdgo of the uhl ted s t a t e s D i s t r i c t court for the 
DlBtri-ot in which Lalca. charXe^g, Louis iana, i s loca ted . 

The p a r t y d e s i r i n g a r b i t r a t i o n s h a l l give wr i t t en ao t ioc thereof 
to the other p a r t y , a e t t i n e f o r t h tlvereln the mat ter i n d i spu te and 
the naaia of i t s a r b i t r a t o r . in the aubmiesion to a r b i t r a t i o n i t s h a l l 
be provided t ha t the a r b i t r a t o r s sha l l da tera ine and ad,1udlcatG the 
qUwstionB at i.asue in accordance with the conpatenc, relevBJit and 
mater ia l evidence introd'^ced, and tha t in reaching the i r dec is ion the 
said a r b i t r a t o r s sha l l be governed by tho p r i n c i p l e s and r u l a s of lair 
or equity appl ioab ls to the Questions under oonaidara t ion . In the 
event the p a r t y upon whon such not ice i s Berved s h a l l not within 
t h i r t y daya t h e r e a f t e r appoint an a r b i t r i t t o r and give n o t i c e thereof 
in wr i t ing to the pa r ty de s i r i ng a r b i t r a t i o n , then tho pa r ty d e s i r i n g 
a r b i t r a t i o n s h a l l apply to eaid united s t a t e s d i s t r i c t Judge who sha l l 
se lec t auch second a r b i t r a t o r , and the two thus se lec ted sha l l choose 
a th i rd , 'xha three a r b i t r a t o r s sha l l p roap t ly t^ive no t i ce ta oach of 
the p a r t i e s to the controverisy, at l e a s t ten days in advance, of the 
time and place sat for hear ingi and at the time and place appointed 
s h a l l proaeed, hoar and determine the a a t t e r , unless for good cause 
(of which the a r b i t r a t o r s sha l l be aole judges) i t ahal i "be postponed. 
The deterfflination, made in wr i t i ng , of the a r b i t r a t o r s , or of a majori ty 
Of them, a f t e r due heajini j , sha l l ba f i n a l and concluaive on the 
p a r t i e s h e r e t o . 
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Eaoh par ty ohal l pay for tho aervlcba ^ d oxpenaes of the 

t o POY for th» eervlooa and exuenssB of the th i rd a r b i t r a t o r and fo r 
any otenogrophlo expenae, unleoo other p rov i s ion therefor I s marte In 
tho award. 

19. lEaK—SaCCOilSSOHS A»D ASSIQKS: Shis asreeinent an'd a l l of i t s 
t e rms , provlalona and condl t lone sha l l Inure to . t he benefi t of and he 
bi i idlngupon thn suaoeaaorar lesDoes and aasigns of tho respEotivu 
p a r t i e s here to u n t i l terminated by outual oonaent of the p a r t i e a h e r e 
t o ; provided thut if the Kew Orleans company aha l i f a l l to pay the ren t 
a l ond other suias reoul red of i t , promptly when due, ot s h a l l f a l l t o 
con^ly with i t a othor oovenanta l a Ar t io lea I and H I , and auoh defau l t 
In payment, or in compllonoe with other covcnanta, aha l i c o n t l n u e f o r a 
pe r i od of lao daya a f t e r wr i t t en not ice from the Khnsas Ci ty company 
BpBolfylng in which p a r t i o u l a x s i t i s in d e f a u l t , thon the Konsaii c i t y 
Coxpany may immediately terminate eald grant and exclude the iTew Orleans 
Coi^any f ron the j o i n t l y used t r a c k s | provided fu r the r t ha t any t e r a ina r 
t i o n , except by mutual conoent, ohal l not r e l i e v e the Kew Orleans Com
pany from the o b l i g a t i o n , whioh s h a l l oontinue u n t i l such t eno ina t ion 
by DUtual oonscnt, to pay the r e n t a l provided in subdivis ion (a) of 
s e c t i o n Q hereof* Any rece ive r or feocivor 's , t r u s t e e or t r u s t e e s 
appointed for the Kansas c i t y Company or i t s succcBSora or a s s igns or 
any other par ty or p a r t i e a coming in to poaaesoion of the J o i n t l y uocd 
t r a c k s s h a l l take possession subject to the use thereof here in granted 
to the ifew Orleans Compdy, i t s ouooesoorB or hsaigns, u n t i l t h i s 
afproement I s terminatsd by mutual concent of the p a r t i e s h e r e t o , t h e i r 
auccesaoro or assigns* as hereinbefore apeoir icd- If any r ece ive r or 
r c c e i v e r o , t r u s t e e or t rus tcoa appointed fo r the JCew Orleans coinpany 
or i t s sucasasora or aaaigno s h a l l in r ece ive r sh ip or bankruptcy 
proceedings e l e c t not to adopt or be bound by t h i s agreement, then the 
ITew Orleans compuny, i t s aucceBcors, a s s igns , r e c e i v e r s or t r u s t e e s 
s h a l l bo exaluded from the J o i n t l y used trocJcs u n t i l such time as en 
agreereant s u b s t a n t i a l l y in the same tSTms' herewith sha l l be in -effect 
betv/^en the p a r t i e a here to or t h e i r r s s p e o t i i e aucosasors or a s s i g n s . 

Vl the event t ha t e i t h o r p a r t y . I t s succcsaora or aBs i t ^ s , re-' 
c e i v e r o or t r u s t e e s , or o ther par ty or p a r t i e s coming in to poooesslon 
of i t s proper ly , s h a l l defaul t in the poyment of I t s share of the ex^ 
pence of cons t ruc t ing and maintaining the J o i n t l y owned t r a c k s or a 
pari! thereof, or defau l t in any other of i t s ob l iga t ions with rospeob 
t o sa id J o i n t l y Owned t r a c k s as provided in t h i s agroftment, and such, 

. de fau l t s h a l l continue I'or n ine ty days a f t e r wr i t t en no t i ce thereof , 
then such par ty in defau l t s h a l l DO exoludod I'roio tho J o i n t l y owned 
t r a c k s u n t i l suoh timo as the defau l t s h a l l ba made good. 

X 
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WESTERN DISTRICT OF LOUISIANA 

SHREVEPORT DIVISTON 

THE KANSAS CUT SOUTHERN 
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vs. 
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- -thonT-^^ain-aubJeot^ to-tho-preo^dln^-paJ^grapha-of-thl-ff-seotiijnr 

tbo loss shal l be borne equally by the par t lae here to . 

[f) rdemnltyi If e i ther party hBreto shal l at any 

t ine pey or be oompelled to pay any sum or eums for wbioh the 

other party i s wholly or pa r t i a l l y l i a b l e , or bound, under th i s 

Sctotion 12, then such other party shal l indemnify antl hold suoh 

peirty hflrtalosef, and ahali reimburse to i t suoh aum or sums whioh 

shal l be properly obar(;sal}le against i t aoaordlng to the tenos 

of t h i s Section 12, provided nei ther party shal l be oonoluded or 

bound by any Judgment agnlnet the other party hemto unloss I t 

has had reaeonable notlgo that 16 la required to defend or par- .' 

t l o l p t t e in the defsnea of any s u i t , and haa Jjad rcaaonalile opn 

portunlty to maice suoh defense or par t io lpa te therein . When euoh 

notice and opportunity Qhall hare been given, tho party not i f ied 

Bhall be oonoluded aiid bound by the judgment aa to a l l raattere 

whioh oould bavc been l i t i g a t e d in euoh s u i t . 

13. CLA33UICATI0X OY ACCOOITCSi The then durrent Clasal-

fiQAtlon of Acoounts praaorlbad hy the In t e re t e t e Conneroe COM-

mlsslon shal l gOTsrn a l l ohargas ooTcring expandituraa for addl-

t ions and bsttamKuitatiand for malntenanoa except aa herein other-

wla«i speo-Jtf|<iaitl7:proTlded. 

14« ABBlTBATIOVt Should a oontroTsray a r i se between the 

pa r t i e s hereto that oannot be esiloably se t t led by thenaclres with 

respeot to tho In torprs ta t loa or perfornanoe of thei r ohllgatiotie, 

r i gh t s or duties binder the proTlsiona of thia agreement, I t sha l l 

.*AVi^;S<u' • ' ..tV>**.r-'». 
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bo r s for r5 t t tq„ihrjfiLAtMntcr.o.8ted..oorcpetEnt~Rrbltrators,—of-whom-

oaoh p a r V h e r e t o s h a l l ohoose one, and tho two thus ohoaen ehu l l 

a e l e a t the t h i r d . 

I f tha two a r b i t r a t o r s so ohoaen by the p a r t i e s h e r e t o 

QRnnot wi th in t h i r t y daya, agree upon a t h i r d a r b i t r a t o r , s a id 

t h i r d a r b i t r a t o r s h a l l ba ee looted by a Judge of t h e United 

3 t a t o s D i a t r l o t Court for the B l s t r l o t i n which Lalce C h a r l e s , 

Louisl/^nA, i s looa tcd i 

The pa r ty d a n l r l n g a r b i t r a t i o n s h a l l g ive w r i t t e n .no t i ce 

bhoxeof to the o ther p a r t y , s e t t i n g f o r t h t he r a in the raattcr in 

d i epu t e and the HRTCS of I t o a r b i t r a t o r . In the submission t o 

a r b i t r a t i o n I t s h a l l be provided t h a t the a r b i t r a t o r s s h a l l d e 

termine and a d j u d i o a t e the quee t l ans suhmitfcsd in aocordanoe 

with tho oorapetent, r e l e r u n t and m a t e r i a l evldsnoa in t roduoed , 

and t h a t in reoohlng t h e i r deola lon the sa id a r b l t r a b o r a s h a l l 

ba goTorned by the p r l n o l p l o a and r u l e s of law or e q u i t y a p p l i 

cable t o the queat lona under o o n o i d a r a t l o n . In the event the 

p a r t y upon whom suoh notio.e Is served s h a l l not w i th in t h i r t y 

days t h e r e a f t e r appoint ah a r b i t r a t o r and g ive n o t l o o thereof 

In w r i t i n g to t h e pa r ty d e s i r i n g a r b i t r a t i o n , then the p a r t y 

d e s i r i n g a r b i t r a t i - o n s h a l l apply to sa id Uni ted g t a t ca D i s t r i o t 

Judge who s h a l l a c l e o t such seoond a r b i t r a t o r , and the two thus 

ao lso tod s h a l l chooao a t h i r d . The t h r e e a r b i t r a t o r s s h a l l 

promptly g i ^ e n o t l o e to eaoh of the p a r t l o s to the o o n t r o v e r s y , 

a t l e a s t t en days in advanoe, of the tlrpe and p l aoe ea t for h o a r -

I . 

I 
V, 
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—lng^and-at-*ho-tlma-*nd-ptaoe-appolnt-ed-ohall'TW^OTin9ttTTi'«ffif'an"d " 

detennine the n a t t e r , unleoB for geed oauae (of whioh the a r h i -

t ra tore shal l be oole Judge) i t shal l be postponed. The de ter 

mination, made in wri t ing, of tho a r b i t r a t o r s , or of *a majority 

of then, af ter due hearing, shal l be f i n a l and oonaLuslTO on 

ths part iea hereto , 

Saob party shal l pay for the aervloefl and expenses 

of tha a rb i t r a to r ohossn by or for i t and of i t s vltneasoo, the 

losing party to pay for the aerr lces and oxponaas of the th i rd 

a rb i t r a to r and for any stenograifiiln sJi^Anae, unlees other provi

sion therefor la 'node In the avard. 

15. IBRnt SOCCBSGORS ASD A88IG1IS3 r b l s nsreeaent and alX 

of i t a terms, prorloionB sad oonditioae sha l l inure to ths bene-

f i t of and be bladizig upon the euooeaoore, leaaees and aeslgne 

of the reepectlYA parjbieri heretoi proridpd tha i i f tbo Hew 

Orleoaa CoDpaoy otaall f a i l to pay the r e n t a l and other aumo r e 

quired of i t promptly when dUB| of s h a l l ' f a l l t o oomjfly with 

i t a other O07en&nta tn Artiolea I and IZ, and ouoh default In 

paynent, or in conpliEUiois.viita othor oorenants* shal l o-ontinue j 

for a psrltptt -of 180 -dayiB af t«r wri t ten notloo from the Kanaaa 

City Cenpany e^o l fy lng in whioh par t ioulora i t I s In d e f a u l t 

th«n the Eanaae City Company may iDBaedlateOy tenninate said graat 

and exolude tha IT-ev Orleano Conipany from the Jo in t ly used traolcai 

provided f-urther that any teminatlon» exoppt by mutual ootiopait^ 
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EXHIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
COMPLAINT FOR DECLARATORY JUDGMENT 
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'Seotioji 16. Injury or dfuinKB rasu l t l ag t roa cbo sola aosllsccco 

al fflthar party hsrata aliBli t>« ^ i d for by s t id asftll-ftflnt p«rby, bat 

" i f HQiiff'txt '^Sa-iia rii'ulti Trcii"tJrb"~jt-Jii"ti "br coociirrlhg rio«l"l««io« 15f"' 

bDtJi pa r t i a l , or H i t eanaot ba i.9tarm\D»A wbose oe(tXle,«naft oausod 

by said injury cr danage, ooapMr^nt^on th^rafor aa proTldad In Saotioa 

13 abova, sbaU bo pnld »4UAlIy by par t ias i 

Soocioa i'f, SuaD jmlcl out by oco parzy harotoi '.^biob tiaroundaF 

8tioul4 hoTo l>»Qa paid ay the otb»r party, ancl l ba roputa co Iha yartij 

so p^iylng; proTidad, iji the evoRh of pajTwnt nf a juflgaent, tna party 

obligated Co xaiaburea bhi party paying aliall f i r s t Aava beaa notlflad 

la writijjg of tha su i t in rsasooabla t laa fco H t a aaf aodad (iima. 

SaotiOD 18. Rights aad abOi^Btiona harauodar tha t eanaot ba sactlad 

by part iey, a^ul l bo Dottli>a by a rb i t r a t i on In th» uauai afuuiar. and 

If t r b i t a r a saXactad by par t los oonnot esraa upon the third a r b i t e r , ho 

shall ba selectad by a Jtidga or tha Unltad Sta tes P i s t r i c t ^ourtj in 

vblo;: J-aica Charles la iMatod. A datazalimtlan in viritiHA cf bba irbl tarf t 

ahdll be biadlne upwi the jo r t i ea . Kooh party au«Lll pity for i t a a rb i ta r , 

and the loalag party abaU ^ 7 for aarvloeg u i axpanae* of vhe th i rd 

a rb i t e r . 

Baetlon 19. t e n u baraof ahali bind p i r t l e s , bhalr suflcasaora u d 

aealfins for f lM ya t ra fron the date hereof, and tnoreaftar u n t i l t v t lva 

(12) Hiontha wrlttea. Dotloe ojp Intaat lon to tenninate tha asroeaaat bi 

glraa one party by the ether; providing f a r t i e s agree neitlior ehell aa l l , 

laaofl or t ransfer i t a Interaat In the Joint ly owcod trauKa, or aDy par t 

taeroof, withoufe «d7anca wri t ten approTai by tho cthor par ty; 

m WITHK3S VfHTKJOF, pa r t i e s hate h&d th is agreement executed ao of 

;: — 3 ^ ~ ^ T ' 

i s a l ' n 
67-

> r e 3 i d o n t 

TEL'<3 IPTO hir-f ORLE^ilS RArLfi;OAD OOHP.̂ arf, 

B I T ' 

iM flonorftJ/Attortifty v ^ ( ' 
AmtnVID 11 TO fORH •* f f * - ^ 

- 5 -
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i jSrt lclpi i tB. in the ,d*f«nB«. of any sum, wui has had paaoo^bie .oppor t i in l ty 

towake Buch daf tnao or p a r t i c i p a t e t h e r e i n , irhon suoh no t i ce and 

..,*'fif'.orV'9^t-y„«haii hATe_bffen.givon,(she pnrfcy-notw'ica shaxiTxj ^'liricliflea *" 

uri, bc.uBd jby the •^wjgm^fi as t o a l l a a t t e y s wiil;ch couid l^avc been 

l U i g a t M -ia. e u ^ m l t . -

^ BIiiaa;«r ax>u3d.a b<AitravarDy a r i s e botwean tha p a r t i e s he re to 

t h a t cBxuipt be anloalJjy e e t t l e a hy thenucLvaa with reopect to" the 

ln'ii«pp«5a.tlon or perfonMijcp of t h e i r obUget lona, rlgh;Da' or a u t l e s 

aiider the' pi-ovleions of th ia agrean^pt, i t ohall he yvfarred t o thrco 

dl if intareated competent a r b m ^ t s r e , of whon eaoh pa r ty hexreto-shall 

ohopise op9> and "itfi ttto thus choaen oha l l ee leet the t h i r d . 

XC %h^ t m ax4>lti^a1;ora «o ohoaatt hf the parties-taerirto qaiuiot 

^ t b i n thiiTty (30) <JB7p, .a£re* vpcui a t h i r d a rb i t r a to r^ aald thirdl 

a r b i t r a t o r ahnl l be l a l ac tad by n Judge of the ;jiiltcd S ta t e s D i s t r i c t 

CouPb t o t the Dia t r lo t in iftiicii iMko Charlss , Loulelanaj l a l e c a t c J . 

Iha par ty des i r ing a r b i t r a t i o n s h a l l s lve wr i t ten notloo thereof 

t o tho o ther parVV/ ae t t l ng for th there l j i tho na t t e^ in 4iapuVh and the 

nosxi of i t a a r h l t r a t o r . £n the aubmlsslon to a r b i t r a t i o n i t . ' s h a l l he 

tKTD'vlded t h a t tho nrhitratoTB ohal l determine and adjudioatu the 

qucs^lqna si:ihinitt«d i n aooor4e>pca With the ooipBtcntj rd le ran t ; aod 

Biat-arlikl evldelaoe Introduced^, ani t h a t I n reochlas t h « l r dacioinn the 

oaia a r b i t r a t o r s aha l i h« feovemad by the p r i n c i p l e s end ru l e s or law 

oWoqillty opj^loahle to th« quaatioton -ondar gartalaoratlon. In tlje ovwnt 

ttofe'-party upon whon Buch not ice ia acrvad sha l l not v l t i i in t h i r t y (30) 

dny» thcrcaTtar appolub ail a r b i t r a t o r ana give no t ice tharaof l £ w n t -

iiig fco the par ty df>alrlne a r b i t r a t i o n , than the par ty dea t r lng 

. a^teitifati^o aba l l . ssr*^ *« »»-̂ <5 TTolfaad Sta iea D l a t r l c i Jiidgo 'tihq 

Bh«lJ.' a^ect! ffttch aeoosd a r b i t r a t o r j and Che two thna a^'lecti'td ^ 1 1 

chtk^9 tl t h i r d - th« three a r b l t r n t b r t Bh i i l pwni>tly g i^e n o ^ e e t o 

eiwHlof t he p a r t l a o to tho oontrovaroy, a t Itrutt tan ( lb) days I n 

advance* o f t h e t l aa and pJSoa set for hear tcg , ' and a t ' t h o tlBe anfl 

plaoe appoUrtod ehali proceed, bear uid detertnine fchiJ imttapi-, unlaaa 

for fcood owrte (of whioh the a r b l t r a t D r B > h a l l ba sola Judga j t l t 

aha l i be poatpoaed. The detenninat lon, nade l i w r l t l n j , of fhm 

arbl t raVora, OT of & n a ^ r l t y of them, a f t e r dua haarlng, aba l l bo 

f inal ' and conoluftlve on tha p a r t i e a hereto* 
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Each party shall pay for t in aervleeo and espenaas of tfw 

arbiti^ator ahowrn by or t w I t and of i t s nitimsBeBf tbo loaiog party 

bo-pay-fMrtho-iBhmoBi-aWI tftl^&ffdrvr'tfiirtKiSxd'arfiitlfiAbr'lBa' 

t<fr any ateitagraphle aocpttiiM, uiiioaa otiQor prorlslonB tihcrcfor i s 

.Bodc l a tba wnrC, 

msmi Teras heroof ahaJX b u d paBCdsa, .tholr jBucoBaaoni 

BDA asBlgna for flvo ysaes tvom. tba daiw taroof, and tbareafter un t i l 

ttfolvo (12) aonthfl igritten nstlea of Intention to barmlsatp^ tha 

' agrseosn^ bo given ona party by th« othors^proTldlns porblOB asrea 

ooitbsr BhaOl BBU, lesse or transfer i t a intorsBb In the Jolstly 

oiQioa traafea. or any part thereof i vitfliout oOvanoo written approval 

by tbe other party. 

XEHXHi Agraemaiit dated Febmai? 2 ^ t » 1989^ batvaen tho 

Loolalaoft Vestciti Sallrood Coapeny onA KAIUOO City ttivevcport a 

OulC Rallmy Co^aiV'/ <>>>d. oiippleBeat therote dated^Tebnuary 19th.a 

1946, battMBD the partiea boreto, eve hereby eaneolled effeetlva 

upon the ooapJetton of tho tmatcaga herein desoribed. 

Itf MUMBSS waSOBOiBt the piPcMaa hereto have enouted thia 

•greeaBut Us dopllaate, «n «bl« the J^A^ day cat 

A, D, 195ft. 

KQOOKES!h>BI>i c t f o x u s a s tAnjuAA - C O W A V X TRXAA 

JEBB lEASUS CZT2 SOGTKIBffl BAZLVAX CQUP/SST 

u «o wawi - BET K-^-^fe'*'^^ . 

aMfeKKDjvTanan 

A^PW 
/f^Aic^THA^^wfc^.^^,.^ 

*PPncvn/\ / ) • " «TO«ii»mwaif 

.«•.. — v - ' * . ' ' 


